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mployee benefit plans are a crucial aspect of com-

pensation, providing essential coverage for health,

disability and life insurance. However, issues of fair-

ness and equality arise as the collection and analysis
of larger and more complex data sets as well as the increas-
ing use of artificial intelligence enable governments and or-
ganizations to categorize individuals in more intricate ways.
While insurance providers' risk selection process may be
based on correlations regardless of causation, the reliance
on factors such as health status or disability can dispropor-
tionately affect specific communities and can result in higher
premiums and reduced coverage.

The Ontario Human Rights Code includes exemptions,
known as carveouts, that apply specifically to the insurance
industry.! These carve-outs allow insurers in Ontario to dif-
ferentiate between individuals based on certain prohibited
grounds, such as age, sex, marital status, family status and
disability, when designing and pricing insurance products,
provided that the distinctions are made “on reasonable and
bona fide grounds.” Insurance companies will generally ar-
gue that their ability to rely on data regarding such grounds
is essential to ensure that their businesses are viable and that
insurance pricing is fair.?

Discrimination based on the permitting carveouts may
be adversely impacting employees who share human rights
protected grounds to which the carveouts do not apply, such
as race, ancestry, place of origin, colour and ethnic origin
(collectively referred to herein as “race”). More specifically,
permitting discrimination based on disability may make it
more expensive for racialized Ontarians to obtain health,
sickness and disability, and/or life insurance coverage and
for employers to provide robust employee benefit plans to
more diverse workplaces. Insurers and policymakers in On-
tario must substantially ramp up their race-based data col-
lection to enable a fulsome assessment of the scope of proxy

discrimination arising from current practices in the sector.

Employee Benefit Carveouts

Sections 1, 3 and 5 of the Code underscore the importance
of equal treatment, stating that “every person has a right to
equal treatment . . . without discrimination” in respect of
services, goods and facilities; contracts; and employment in

relation to various prohibited grounds, which include col-
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lectively “race, ancestry, place of origin, colour, ethnic origin,
citizenship, creed, sex, sexual orientation, gender identity,
gender expression, age, record of offences, marital status,
family status or disability”

However, section 22 clarifies that the right to equal treat-
ment under sections 1 and 3 (services, contracts) “is not
infringed” by automobile, life, accident, or sickness or dis-
ability insurance between an insurer and an association or
person (other than an employer or a life annuity) that differ-
entiates or makes exclusions or preferences based on age, sex,
marital status, family status or disability, provided that the
relevant distinctions are made on “on reasonable and bona
fide grounds”

The legal framework that applies to employee pension
and benefit plans is more complex. First, subsection 25(1)
of the Code provides, generally, that the right to equal treat-
ment concerning employment is infringed if an employee
benefit, pension, superannuation plan or fund, or a con-
tract of insurance between an insurer and employer makes
a distinction, or provides for an exclusion, based on a pro-
hibited ground.

However, subsections 25(2) and (2.1) provide that the
right to equal treatment “is not infringed” if such a plan, fund
or contract makes a distinction based on age, sex, marital or
family status provided that the plan, fund or contract com-
plies with the Employment Standards Act, 2000 (the ESA).? In
conjunction with certain ESA regulations, these provisions
permit, for example:

« Discrimination based on marital or family status, if the
purpose is to provide health benefits to an employee’s
spouse or child*

« Discrimination based on marital or family status, if the
purpose relates to spousal benefits under a pension
plan®

 Discrimination based on sex, if the purpose is to set
employer contribution rates for a pension plan and if
the differentiation is made on an actuarial basis in or-
der to provide equal benefits under the plan®

o Discrimination based on age, if the purpose is to set
pension payment amounts and the differentiation is
permitted under the Pension Benefits Act.’

In addition, and most importantly for our purposes, sub-
section 25(3) permits employee benefit and pension plans
to incorporate distinctions based on preexisting disabilities,
provided that the distinction is reasonable, bona fide and



based on a preexisting disability that
“substantially increases the risk” to the
plan.®

Risk assessments are a core com-
ponent of the insurance industry. In
simplest terms, insurers establish risk
classes based on data they believe has
predictive value for determining the fi-
nancial risk associated with a particular
coverage.’ Insurers may charge more to
cover certain risk classes or, in some
cases, decline to provide coverage at all.

Where permitted under the law,
personal characteristics—such as age,
sex or marital status—may be used as
a proxy for risk. For example, it is gen-
erally accepted that section 22 permits
insurance companies in Ontario to
charge drivers higher auto insurance
premiums if they are under age 25,
male or single, based on statistical data
demonstrating that these criteria corre-
late with auto insurance claims."

Underwriting for individual insur-
ance policies generally involves collect-
ing substantial information about an
individual’s characteristics and circum-
stances.'" For example, insurers may
require an attending physician’s state-
ment as well as an individual’s medical
history, vital measurements, and blood
or urine test results. Individuals with
certain medical conditions or at risk of
certain medical conditions may be de-
nied health, disability or life insurance
or charged exceedingly high rates.

For group insurance policies cov-
ering employee benefit plans, insur-
ers generally conduct risk assessments
when pricing new plans, renewing ex-
isting plans, adding new coverage and

in periodic reviews.'? Initial underwrit-
ing is generally based on the claims
experience of similarly sized groups,
adjusted based on the group’s demo-
graphics, such as the average age of
employees, the female/male ratio, the
geographic region, characteristics of
the industry, turnover rates and salary.
On renewal, insurers will generally also
look at the group’s claim patterns, costs
and demographic changes.

Proxy discrimination occurs when
insurers discriminate based on facially
neutral traits that (i) are correlated with
membership in protected groups and (ii)
are predictive of losses precisely because
of that reason.”” One example recog-
nized in literature in the United States is
charging higher insurance premiums to
individuals with more prevalent health
conditions among some groups.'*

Subsection 25(3) allows the insur-
ance industry to draw distinctions
based on disability in the context of
employee benefit plans, but the identity
of people who are disabled is not singu-

Takeaways

lar or linear. At the intersection of race
and disability is an expansive amount
of research and lived experience, which
includes racial and ethnic predisposi-
tions to certain medical issues.

A Canadian report published in
2009 analysed nationally representa-
tive survey data to explore the idea
that since “processes of racialization
are fundamentally processes of power
and inequality, they likely have reper-
cussions for health and well-being”'®
By exploring the statistics of disease
and medical conditions, researchers
can identify where certain racialized or
ethnic communities are diagnosed at
disproportionate rates, in comparison
to their nonracialized peers.

For instance, researchers identified
that Indigenous respondents reported
some of the highest risks of diabetes
and poor self-rated health in the study
sample. Black, Filipino and South
Asian respondents also reported higher
predispositions to diabetes than their
White counterparts. Disproportion-
ately higher rates of diabetes among
racialized Canadians were more re-
cently corroborated by a 2022 report

e Discrimination based on the permitted carveouts may adversely impact employees
who share human rights protected grounds to which the carveouts do nat apply, such
as race, ancestry, place of origin, colour and ethnic origin.

o Permitting discrimination based on disability may make it more expensive for racial-
ized Ontarians to obtain health, sickness and disability, and/or life insurance coverage
and for employers to provide robust employee benefit plans to more diverse work-

places.

e |nsurers may require an attending physician’s statement as well as an individual’s
medical history, vital measurements, and blood or urine test results. Individuals with
certain medical conditions or at risk of certain medical conditions may be denied
health, disability or life insurance or charged exceedingly high rates.

® Proxy discrimination occurs when insurers discriminate based on facially neutral traits
that are correlated with membership in protected groups and are predictive of losses

precisely because of that reason.
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by the Public Health Agency of Can-
ada, examining the inequalities of the
health of racialized adults in Canada.
This report revealed that compared to
White adults, the prevalence of diabe-
tes is 2.3 higher for South Asian adults,
1.9 higher among Black adults and 1.8
times higher among Arab/West Asian
adults.'

Black and Filipino respondents have
reported relatively higher rates of hy-
pertension than White respondents.!”
In a separate study, Black respondents
reported hypertension more than five
times that of Asian, South Asian and
White respondents, revealing, as Gary
Veenstra writes, “that beliefs and per-
ceptions about the relative worth of
racial identities in society may also be
enmeshed with discrimination as pre-
dictors of health'®

Digging deeper into an additional
intersection, “poor Black women in
Canada experience a multiplicative
jeopardy of hypertension that is higher
than expected given the distinct jeopar-
dies of being poor, being Black, and be-
ing women”** During the COVID-19
pandemic, Public Health Ontario re-
ported, “COVID-19 rates are three
times higher in areas where there are
more racialized people; hospitalization
and ICU rates are four times higher;
and mortality rates are doubled. Ac-
cording to Toronto Public Health, ACB
[African, Caribbean and Black] people
comprise only 9% of the city’s overall
population, yet they make up 21% of
reported COVID-19 cases”?

A 2023 Statistics Canada report ex-
ploring cause-specific mortality rates
among Black Canadians revealed dis-
proportionate mortality rates faced by
Black Canadians for specific causes of
death. For instance, Black males face a
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markedly increased risk of dying from
HIV/AIDS, prostate cancer, diabetes
and cerebrovascular disease compared
to their White counterparts. Black fe-
males were at increased risk for six
causes of death. Importantly, increased
risk compared to White Canadians
persisted for most causes of death, even
after adjusting for specific social deter-
minants of health.?!

Proxy race discrimination has been
a focus for the United States’ National
Association of Insurance Commission-
ers (NAIC) Special Committee on Race
in Insurance Underwriting, whose
mandate includes identifying issues
relating to race, diversity and inclusion
in the context of the insurance sector in
the United States, including access to
insurance products as well as insurance
sector practices that may disadvantage
racialized people or other historically
underrepresented groups.”? Concern-
ing underwriting, the Committee is de-
veloping analytic and regulatory tools
to assist state regulators in identifying
and addressing unfair discrimination.
These tools include identifying proxy
variables for race; assessing correlation
versus causation, including “spurious
correlation”; and identifying potential
bias in underlying data.

To date, the issue of proxy race
discrimination has received some at-
tention in Ontario, particularly with
respect to race and auto insurance. In
July 2022, the Financial Services Regu-
latory Authority of Ontario (FSRA)
Auto Insurance Data and Analytics
Strategy Technical Advisory Commit-
tee issued its report titled Fair Treat-
ment of Consumers in Uses of Big Data
Analytics in Auto Insurance. This report
noted a concern that big data models
may be “exposed to bias” against a pro-

tected class, including income and race.
Importantly, the report distinguished
“disparate impact” and “disparate treat-
ment” as follows.

o Disparate impact is when a nega-
tive effect is observed on pro-
tected classes, regardless of cause.
It refers to intentionally neutral
models that nevertheless result in
disproportionate negative out-
comes for members of a pro-
tected class.

o Disparate treatment is when a
negative effect is observed on
protected classes, and it can be
shown that it occurs deliberately.
It refers to the intentional use of
prohibited classes in models”*

The report notes that Ontario’s legal
framework for risk assessments and
underwriting “applies the disparate
treatment standard” in that there are
“prohibited variables,” such as income
or race, but “is less clear about disparate
impact”*

FSRA is now working on collect-
ing the necessary data to determine
whether auto insurance rating factors
have a disproportionate impact on vul-
nerable groups. In a panel discussion in
January 2023, then FSRA executive vice
president of auto/insurance products,
Tim Bzowey, recognized that while rel-
evant research existed south of the bor-
der, “Nobody’s ever done that work [in

Ontario]®

Against this backdrop, it's possible
that proxy discrimination may be im-
pacting access to health, sickness and
disability, and/or life insurance coverage
for racialized groups as well as group
benefit plan pricing, effectively making



it more expensive to provide robust employee benefits to more
diverse workplaces. There is sufficient evidence to raise con-
cern that this may be the case and, as a result, it undermines
the social incentive to promote employment diversity.

In a July 2022 statement titled “Big data and risk classi-
fication: Understanding the actuarial and social issues,” the
Canadian Institute of Actuaries (CIA) outlined the benefits
and bias implications of risk assessment in the Canadian in-
surance industry.? The CIA identifies areas in which risk as-
sessment in underwriting based on personal characteristics
(such as race) and even contextual factors (such as area of
residence) can generate bias. This includes the use of postal
codes in auto insurance ratings and the use of health risks in
calculating insurance premiums, as discussed in more detail
below. The CIA proposes that industry underwriters should
be allowed to proceed with the data available, and it should
be the role of policymakers and legislators to address “per-
ceived social inequalities that result””

While it would be beneficial for policymakers and legisla-
tors to focus on the insurance industry, addressing the ineq-
uities caused by proxy discrimination should be a shared ef-
fort. Particularly, if one of the effects of proxy discrimination
is higher insurance costs for diverse groups, dedicating more
time and resources to collecting data on the intersection of
rising assessments based on enumerated grounds could lead
to significant positive changes.

What emerges from this cursory look at the research out-
lined above is a potential for discrimination that is inherently
multidimensional, far more than the carveouts relating to
disability in section 22 and subsection 25(3) appear designed
to capture. If racialized people are disproportionately experi-
encing certain health risks, then there is reason to expect that
they are engaging with the insurance industry and insurance
policies in unique ways compared to nonracialized people.
For example, given that premiums tend to be increased based
on the presence or risk of medical conditions, underwriting
practices for individual policies result in higher insurance
premiums for racialized people. Further, group insurance
policies may incur higher premiums for covering groups of
racialized employees, either indirectly through facially neu-
tral criteria known to correlate with minority groups, such
as geographic location, or directly given the impact of claims
experience on renewal pricing.

In sum, individuals predisposed to vulnerability based on
their intersectional racialized identities may be facing dis-
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criminatory treatment in their interaction with the insurance
industry—precisely as a result of their racialized identities—
which is treatment that likely cannot be saved under section
22 or subsection 25(3).

While the purpose of this article is exploratory, aimed at
revealing the risk that proxy discrimination may be adversely
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impacting minority groups’ experience in their interaction
with the insurance industry, we touch briefly on where the
conversation about alternatives or reforms to the existing
scheme could begin.

Notably, some jurisdictions have moved away from permit-
ting insurers to rely on personal characteristics in the design
and pricing of their products. For example, Alberta, Saskatch-
ewan, Nova Scotia and Québec do not permit discrimination
based on disability. Alberta, Saskatchewan, New Brunswick,
Newfoundland and Labrador, and Saskatchewan do not per-
mit discrimination based on sex. We urge Ontario legislators
and policymakers to consider adopting this approach.

However, insurers and policymakers in Ontario must
be willing to go further and ramp up their race-based data
collection substantially to enable a fulsome assessment of
the scope of this issue. Robust data collection and research
should be undertaken to determine the scope of the risk that
proxy discrimination—including discrimination based on
apparently neutral traits—is impacting Ontarians as a result
of current industry practice. &
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