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ore than ten million Americans are counting

on a multiemployer pension plan to provide

retirement income.! Unfortunately, many mul-

tiemployer pension plans face serious financial
challenges. In the coming years, some will become insolvent.
In theory, this will leave as many as a million pension plan
participants with only the benefit payments guaranteed by
the governments Pension Benefit Guaranty Corporation
(PBGC).? But PBGC itself has financial troubles® and may
soon be unable to make the payments it “guarantees”
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On December 16, 2014, with little fanfare and limited
media attention, President Obama signed into law the Mul-
tiemployer Pension Reform Act of 2014 (MPRA).*
evant part, MPRA amends Section 305 of the Employee Re-

In rel-

tirement Income Security Act (ERISA). Under this new law,
a financially distressed multiemployer pension plan may
reduce benefit payments to plan participants to preserve its
long-term financial integrity.” However, the most vulnera-
ble participants—the elderly and the disabled—continue to
receive their full benefit payments.® And every participant
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sion plan/that wants to reduce benefits to avoid insolvency must appoint a retiree
3presentative. Attorneys serving as legal counsel to a retirwepresentative write

remains entitled to benefit payments that are at least 10%
greater than PBGC payments.” Yet, at its heart, MPRA dra-
matically changes the retirement landscape. Promises that
were once legally sacred may now be legally broken.

A multiemployer pension plan must apply to the Treasury
Department for permission to reduce benefit payments under
MPRA ® If a pension plan has 10,000 or more participants, it
must appoint a “retiree representative” at least 60 days before
submitting an application to the Treasury Department.’

This article focuses on retiree representatives. There is

3 about how they are interpreWpresentative’s role.
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by | Peter M.R}En Pamela H. Nissen and Michael T. Joliat
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limited legislative history on why MPRA requires a retiree
representative for plans with more than 10,000 participants.
And there is no guidance as to why the threshold is 10,000.
May a plan with less than 10,000 appoint a representative?
Nothing in the statute prohibits these plans from doing so,
and there are many reasons why any plan considering sus-

pension may want to make such an appointment.

We are serving as legal counsel to a retiree representative.
But MPRA provides few answers to questions of what, exactly,
a retiree representative is intended or required to do. As this
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Multiemployer Pension Reform Act of 2014
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article was being drafted, the Treasury
Department was soliciting comments
for regulations that MPRA requires be
issued by June 14, 2015."° These may
shed light on the retiree representative’s
role. In the meantime, and to the extent
that regulations leave these questions
unanswered, we must supplement the
statute with a good-faith interpretation.
Below we discuss a few of the important
questions and our conclusions.

What |s a Retiree
Representative?

MPRAs mandate to retiree repre-
sentatives is brief. A retiree representa-
tive must be a plan participant in pay
status."' A retiree representative “shall
advocate for the interests of the retired
and deferred vested participants and
beneficiaries of the plan throughout
the suspension approval process”’? The
pension fund must pay a retiree repre-
sentative’s reasonable expenses, includ-
ing legal and actuarial support.”” And
a retiree representative is not subject
to ERISAs fiduciary standard of care."
That is all MPRA has to say about retiree
representatives. Everything else—how a
retiree representative should advocate,
to whom and when—must be inferred.

For Whom Should a Retiree
Representative Advocate?

A retiree representative must “advo-
cate for the interests of the retired and
deferred vested participants and ben-
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eficiaries of the plan”** This grammati-
cally complex clause begs the question:
Who, exactly, is under a retiree repre-
sentative’s purview, and who is not?'

As counsel for a retiree represen-
tative, we began by considering why
MPRA requires plans to appoint a retir-
ee representative. That, too, is a difficult
question. Each multiemployer pension
plan has trustees who are fiduciaries of
all plan participants. Why should some
participants require an additional rep-
resentative?

MPRA is a zero-sum game, with fi-
nite assets being allocated among ac-
tive participants (i.e., those currently
working for a contributing employer)
and other participants. Allocating more
to one group of participants means al-
locating less to another group. We be-
lieve MPRA drafters created the posi-
tion of retiree representative because
of concerns that participants who have
no current and direct connection to the
trustees (via employment relationship
or union membership) would be dis-
advantaged in the process of allocating
benefit reductions. Accordingly, “retired
and deferred vested participants and
beneficiaries” should describe every in-
dividual with a vested interest who has
no current and direct connection to the
trustees. As this interpretation comports
with the common meaning of the stat-
ute’s text and we are not aware of any
more fitting interpretation, we believe
that a retiree representative should ad-

vocate for all vested participants who are
not active participants.

To Whom Should a Retiree
Representative Advocate?
MPRA requires a retiree representa-
tive to advocate, but does not specify
to whom. Only a pension plan’s trust-
ees, the Treasury Department and the
plan participants have the power to
determine whether or how the plan
will reduce benefits under MPRA.”
Under the statute, a retiree represen-
tative must advocate “throughout the
suspension approval process” As the
Treasury Department approves or de-
nies a suspension application and the
participants vote to accept or reject an

approved suspension,'

it seems fairly
clear that a retiree representatives ad-
vocacy should, at a minimum, be ad-
dressed to the Treasury Department
and the plan’s participants. This creates
a situation where a retiree representa-
tive is both advocating to and advocat-
ing for the participants.

MPRA also provides that a pension
plan must appoint a retiree representa-
tive at least 60 days before submitting
an application to the Treasury Depart-
ment.” If a retiree representative was
intended to advocate only to the Trea-
sury Department and the plan’s par-
ticipants, there would be no need to
appoint one before a plan submits an
application. Consequently, we believe
that a retiree representative should
also advocate to the trustees as they
prepare the application.

What Are Practical Steps a
Retiree Representative Should
Take to Advocate Effectively?

To effectively advocate, a retiree rep-
resentative must understand the plan



and its current circumstances. But a multiemployer pension
plan with at least 10,000 participants is legally and financially
complex. The first step, therefore, is to secure independent
legal and actuarial support.”

The retiree representative’s attorneys and actuaries
should begin their work by obtaining documents from the
plan that will enable them to assist the retiree representa-
tive in answering the following questions:

 Given the plan’s circumstances, is a reduction of bene-

fits appropriate and permissible under MPRA?

« Is the plan’s contemplated allocation of benefit reduc-

tions equitable?

These questions and many others that flow from this pro-
cess require first a thorough understanding of the plan and
knowledge of its financial condition. As an advocate, a retiree
representative should have accurate and complete informa-
tion to fully understand the plan’s financial situation. While
a retiree representative does not have a vote on the suspen-
sion plan, a representative is ill-equipped to advocate if he
or she does not understand the details of the plan’s financial
condition and, thus, the facts (if they exist) necessitating the
suspension.

In addition to obtaining documents from the pension
plan, a retiree representative’s role should include discussions
with the plan’s actuary and consultants, review of the various
proposals considered by the board (even if not adopted) and,
perhaps most importantly, understanding precisely how the
suspension impacts the participants.

Being a plan participant in pay status, the retiree repre-
sentative is similarly situated to other retirees and beneficia-
ries. But each retiree or beneficiary is unique, and some may
have concerns the retiree representative could not anticipate.
And it is likely that the deferred vested participants, who are
not in pay status, have concerns different from those of the
retiree representative. To inform the retiree representative’s
analysis of whether benefit reductions are allocated equita-
bly, it may be helpful to establish a direct line of communica-
tion between the retiree representative and those on whose
behalf he or she is advocating to provide them the opportu-
nity to voice their concerns.

A retiree representative ultimately will need to commu-
nicate his or her conclusions regarding a proposed suspen-
sion to the plan’s trustees, the Treasury Department and plan
participants. To substantiate those conclusions, a retiree rep-
resentative’s review of the plan’s documentation, the issues

considered and the conclusions drawn should all be docu-
mented in writing.

Ultimately, because there is only limited guidance on the
retiree representative’s role, each plan will need to work with
the representative, including any counsel or actuary retained
by the representative, to determine the best process to pro-
tect the participants’ rights and interests while avoiding plan
insolvency.

What Are the Focal Points in Considering
Whether a Reduction of Benefits Is Permissible
Under MPRA?

To be eligible to reduce benefits under MPRA, a pension
plan and its proposed benefit reductions must meet many
criteria. The most critical for a retiree representative are as
follows:

 The plan is actuarially projected to become insolvent

(generally, within 14 years).

o The plan has taken all reasonable measures to avoid

insolvency.

o The plan is actuarially projected to avoid insolvency if

it imposes the proposed benefit reductions.

o The plan’s proposed benefit reductions do not materi-

ally exceed the level necessary to avoid insolvency.*!

Together, these rules prevent a pension plan from using
MPRA to rehabilitate itself. Instead, it must flirt with disas-
ter—not too close, but not too far. Practitioners are calling
this the Goldilocks Rule.”?

A NC A VY d

e Plans with at least 10,000 participants must appoint a
retiree representative if they seek to suspend benefits
under MPRA, but MPRA offers little guidance about what
the representative is intended or required to do.

The authors believe the representative should advocate for
all vested, but not active, participants.

® The representative needs a thorough understanding of the
plan and its financial condition.

A plan’s insolvency will affect participants differently, and
the representative must balance those effects with the
effects of a benefits reduction.

® A retiree representative can bring openness and credibility
into a difficult process.
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Hypothetical Pension Plan Stochastic Funding Model
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Why Is the Goldilocks Rule
Important?

MPRA provides a pension plan the
flexibility to reduce benefits to differ-
ent degrees.” For instance, a $4,000
monthly benefit could be reduced by
50% while a $2,000 monthly benefit
is reduced by 25%. But the magnitude
of each reduction ultimately is a func-
tion of the average reduction a plan
must impose to avoid insolvency. The
average reduction, in turn, depends
on what a plan determines is necessary
to avoid insolvency. Accordingly, the
Goldilocks Rule is the origin of all ben-
efit reductions, and how a plan applies
it will substantially affect individual
benefit reductions.

Unfortunately, the Goldilocks Rule
is vague. What does it mean to say that
a benefit reduction is “reasonably nec-
essary” but “not materially in excess
of the level necessary”? Moreover, the
Goldilocks Rule implies that a pen-
sion plan can determine with some
certainty the magnitude of benefit re-
ductions that is actually necessary. But
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an actuarial projection of future plan
funding relies on many assumptions
about the future, including investment
income, mortality and contributions.
It is impossible to predict precisely any
of these variables. As such, a pension
plan’s future funding model is not accu-
rately represented by a nice clean line,
but a broad probability distribution.

The figure illustrates the probabi-
listic (or, in actuarial terminology, sto-
chastic) funding projection for a hypo-
thetical pension plan under proposed
MPRA benefit reductions. The stochas-
tic funding model for any pension plan
deterministically projected to experi-
ence a near miss with insolvency—i.e.,
any plan considering MPRA benefit re-
ductions—is likely to look fairly similar
to this hypothetical model. Clearly, a
pension plan could still become insol-
vent despite imposing MPRA benefit
reductions.

Our hypothetical funding projec-
tion illustrates the difficulty of the
Goldilocks Rule for a retiree repre-
sentative. A retiree representative may

believe that a benefit reduction where
insolvency is basically a coin flip does
not meet the “reasonably necessary
to avoid insolvency” test. Yet oppos-
ing a benefit reduction on that basis
would be tantamount to advocating
for greater benefit reductions. Coming
from the other direction, a retiree rep-
resentative could argue that, because
there is more than a 50% chance that
the plan will remain solvent, the bene-
fit reductions are too great. Of course,
that means advocating for a course
where the plan has a higher likelihood
of becoming insolvent.

We have no clever solution to the
Catch-22 of the Goldilocks Rule. We
would note, however, that a plan’s in-
solvency will affect participants differ-
ently. All plan participants may benefit
if a plan avoids insolvency. But in the
case of insolvency, the participants for
whom a retiree representative must
advocate probably are better off than
active participants. Accordingly, a re-
tiree representative should not auto-
matically regard the plan’s insolvency
as the worst-case scenario. Instead,
the effect of insolvency should be bal-
anced against the effect of the benefit
reduction. Viewing the Goldilocks Rule
through this lens may assist a retiree
representative in determining how to
advocate on the all-important issue of
average benefit reductions.

Goldilocks?

With broken promises at its heart,
the entire MPRA suspension process
is painful for everyone involved—the
trustees, the participants and their
familjes. It is unlikely that anyone im-
pacted by the suspension, including the
trustees, will feel as the fairy tale Goldi-
locks did when she sat on baby bear’s



chair, that “it is just right” But a retiree representative has
the opportunity to bring openness and credibility into a pro-
cess that might otherwise appear opaque and suspicious to
those on the outside. This will ease the pain—if only a bit.
Despite the lack of explicit instructions in MPRA as to what
the retiree representative is required to do, it has become evi-
dent to us that a retiree representative is able to help both the
participants and the trustees in this difficult process. Even
if not required by law, a pension plan’s trustees should con-
sider appointing a retiree representative. And those that are
required to appoint one should capitalize on the benefits he
or she brings to the process. @
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